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Consistent with Article 2(a) of the BEREC Regulation, one of BEREC's key roles is to develop best practices and disseminate these
among Nationa' Regulatory Authorities (NRAs). The best way to achieve this and promote consistent regulatory approaches is
through common positions. This common position provides best practice remedies for dealing with competition issues in respect of
wholesale access products in the leased lines market (Market 6), where a position of Significant Market Power (SMP) has been
identified. It complements the general guidance given on choice of SMP remedies included in the ERG Common Position on
Remedies.! Application of this common position will assist NRAs to design effective remedies in line with the objectives of the
regulatory framework. However, this common position does not alter, and is without prejudice to, the powers conferred, and
obligations imposed, on the NRAs under the Framework Directive and the Specific Directives. It is therefore not a substitute for the
responsibilities on the NRAs to show (among other things) that SMP remedies are based on the nature of the problem identified,
proportionate and justified in light of the policy objectives laid down in Article 8 of the Framework Directive.?

This document is relevant to all wholesale leased lines remedies imposed as a consequence of a finding of SMP, whether the
relevant marke © * fined by the NRA is a market for trunk segments, terminating segments or a backhaul market. Wholesale leased
lines are key inputs for providing a wide range of business connectivity services. It is therefore vital that, where they are not
supplied under conditions of effective competition, they are regulated effectively. This will promote the competition and choice on
which businessns throughout the economy are entitled to expect and thereby make a significant contribution to achievement of the
Single Market. This best practice is also based on the “Ladder of Investment” principle, as regulated access at different rungs of the
ladder promotes both competition and investment.

For the purposes of this document, a “wholesale leased line” means the provision of dedicated transmission capacity between 2
termination points, at least one of which must be a point of connection with the SMP provider's network.

NRAs are 1 2quired, under Article 3(3) of the BEREC Regulation, to take the utmost account of any regulatory best practice adopted
by BEREC, including the practices set out in this common position. Therefore, in carrying out its tasks (such as commenting on
draft measures of NRAs concerning the imposition of remedies), BEREC expects NRAs to explain in their notified draft measures
the steps they have taken to:

' ERG (06) 33 (R ion on the approach to appropriate remedies in the ECNS regulatory framework)
2 Article 8(4) of the Access Directive.
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BEREC COMMON POSITION ON BEST PRACTICE IN REMEDIES IMPOSED AS A CONSEQUENCE OF A
POSITION OF SIGNIFICANT MARKET POWER IN THE RELEVANT MARKETS FOR WHOLESALE LEASED

LINES

Objective

Competition issue(s) which arise frequently

Best practice remedies

efficient operator (“EEQ") test and (ii) the reasonably efficient
operator (“REQ”) test. Both tests are referred to in the Notice on the
application of the competition rules to access agreements in the
telecommunications sector.'®

BP36¢c NRAs should evaluate which imputation test (EEO, REO or
a combination of both) is better suited to attain the regulatory
objectives pursued.

BP36d The chosen principle and methodology for the assessment
of a margin squeeze should be made known in advance (e.g. by
advance publication).

BP36e Where cost-based access is imposed, this should help
address concerns about downstream margin squeeze.

BP36f The imposition of cost-based access prices does however
not remove the concern for margin squeeze.

BP36g The price squeeze test applied by the NRA should take into
account the costs faced by an efficient operator with a minimum
scale such that the minimum margin for this operator with relevant
downstream services makes commercial sense.

BP37 NRAs should ensure that discounts are not discriminatory. NRAs
should ensure that volume discounts comply with their margin squeeze
test (see BP36).

Annex 1

The Reference Offer could (amongst other things) include the following information:

16 European Commission, Notice on the application of the competition rules to access agreements in the telecommunications sector, 98/C 265/02.
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